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Background 
COVID-19 will have a long-term dramatic impact on Tasmania’s economy.  What we 
do and how we do it will change more quickly in the next few years than it for 
probably the last 20.   How effectively the workforce is trained for the new economy 
will be the key to the success of Tasmania’s transition.  Nothing else is more 
important.   
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The Government initiated PESRAC in mid-2020 to guide the Government in the 
transition and it rightly focuses on training and education but unfortunately a 
recommendation to radically restructure TasTAFE at a time when it needs it focus on 
meeting the new demands.   PESRAC recommended that TasTAFE becomes a 
“Government Business”.  It should have “Full Cost recovery” and “a more flexible 
workforce”. 

The Government accepted all the PESRAC recommendations including this one but 
at election time promised that no staff covered by the Tasmanian Industrial 
Commission would be moved to Fair Work with the exception of TasTAFE.   Clearly, 
this promise was in response to the alarm caused by the recommendations around 
TasTAFE.   

With little prior consultation, the government announced the TasTAFE Tasmania Bill 
on 30 September 2021 with public submissions now due by 18 October 2021.  The 
process has been unduly rushed and there needs to be time for proper consultation. 

Lack of Information 
The “consultation” that has accompanied the bill comprises little more than a Fact 
Sheet that mostly tells us what TasTAFE will not become.  “It will not be privatised, 
no forced redundancies etc.”   TasTAFE  

• will not become Government Business Enterprise (GBE)  

• “it will cease to be an agency under the State Service Act 2000 (Tas)” 

• “Part V of the Training… Act 2013 that relates specifically to TAFE would (sic) 
be repealed.”   

It will be not-for-profit but the fact sheet doesn’t tell us what it will be.  Its staff won’t 
be counted as state servants and the State Service Management Office will have 
nothing to do with them.  

The Act is new and different to anything else.  Will they get it right first time?  
Probably not.  TasTAFE is likely to see further changes.  Because the legislation is 
new and different, it is untested.  It may take a long time before the full ramifications 
of some of the clauses are realised.  No explanation is given for why TasTAFE 
needs a different model to every other organisation in Australia.  What makes it so 
unique? 

“Fair Work” 
Welcome to the newspeak world of “Fair work” and “modern awards” in a transition 
overseen by the Department of State Growth where the workers will have more 
“autonomy” and “flexibility”.   
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By far the most significant impact of the proposed legislation is moving staff to Fair 
Work.  It is completely untrue that “no existing TAFE employee will be worse off” as 
the Fact sheet claims.  The very fact of the transition to Fair Work makes them worse 
off unless they get compensated for it – which they won’t.  At best they will get a “like 
for like” transfer of conditions.  But these will only be given to existing permanent 
staff who don’t take redundancies.  That will be a small and declining pool of the total 
employees.  New staff will go onto a modern award.  There is no requirement for 
them to have the same conditions as existing staff.  What is worse, when the initial 
transfer agreement expires, the staff will all move to a modern award with no Better 
off Overall Test (BOOT).  Staff will be worse off initially and it will get a lot worse over 
time. 

PESRAC complains that TasTAFE cannot attract the best trainers but If the 
Government really wanted to attract the best and brightest, it would offer job security 
not “Flexibility”.  The lesson from COVID is that temporary employment has far too 
few safeguards in Australia and you need a permanent job to have any reasonable 
chance of surviving economically. 

A further disadvantage for TasTAFE staff is that they will no longer have the ability to 
move across Government agencies.  The government has been trying to make it 
easier for staff to move between Government agencies, and even promised the 
development of a mobility register in the last PSUWA.  The TasTAFE legislation will 
exclude TasTAFE staff from initiatives like this.  After the initial set up, redeployment 
to and from Government agencies will no longer be possible.  While TAFE teachers 
rarely move between agencies, other staff, particularly in service areas, often do. 

ALL TasTAFE Staff will be worse off 
Even if the award conditions they currently have are retained after transfer to Fair 
Work, staff will be worse off because they will have: 

• Less Bargaining Power 

The Commission can only step in to ensure employers are following a fair 
process. The Commission expressly has no powers to compel an employer to 
take a position in bargaining.  Outside protected action, which is limited, there’s 
nothing to compel an employer to make an Agreement.  They can just say no.  

This is unlike the Tasmanian Industrial Commission, which can make a ruling 
about an agreement.  

• Less Union Power 
Under Fair work, all the awards have similar conditions across industries. They 
provide a minimum floor of rights but a very low one.  Unions are not a party to 
Awards.  They can only attempt to raise the floor, but they have generally not 
been successful. 
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• Less Industrial Power 

The Fair Work System has the most limited right to strike in the Western world.  

The only time staff can take protected industrial action is during an enterprise 
bargaining round where it can be used as a lever to force an employer to 
accept union demands. So, after a three-year enterprise bargain, for example, 
staff can take protected industrial action to force employers to 
give improved terms and conditions in a new bargain. That is the only time 
industrial action is permitted.  

The employer must be notified in advance of the types of industrial action that 
are going to be taken. The description must be at a sufficient level of detail to 
enable the employer to take remedial action to mitigate the effects of the 
strike. The impact of the action is therefore less. 

Protected action cannot be taken during the term of an enterprise bargaining 
agreement.  If there is industrial action during the term, it’s an unprotected 
action, and employers can get Court and Commission orders to stop it as well 
as impose fines and damages. 

• Less Union Access to Workplaces 

In Fair Work, unions need to give 48 hours’ written notice, and proof that the 
union has at least one member on site, before a union representative can visit a 
workplace. 

In the Tasmanian State Service, the union isn’t required to give any notice but 
we still like to give 24 hours’ notice, as a courtesy. But if refused we can still 
visit that workplace to see members. Union representatives can also do 
walkthroughs of a workplace and are not limited to staying in a meeting room, 
for example. So, members have easy access to union representatives if they 
want to ask questions or raise concerns.   

• Less Access to Justice 
while the Fair Work Act is a very technical piece of legislation. Any rights or 
remedies available to workers and Unions under the Act can only be 
accessed by getting over a series of legally technical hurdles first. Employers 
can use these technical hurdles to prevent unions and workers accessing 
remedies that are supposed to be available to them in the legislation. 

By contrast, the TIC hears cases on merit, according to the justice of the case 
without legal technicalities 
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• The Commission is Stacked Against Workers 
There has been no balance in appointments to the Fair Work Commission. 
There have been no appointments of people who have represented workers to 
the Commission for 13 years. This is bad news for workers, as the Commission 
makes determinations that impact on pay, conditions and Agreements.   

Recently appointments have either been lawyers who have worked for 
employers in the resources sector, or employees of the Australian Mines and 
Metals Association - notorious for its anti-union stance - or, most recently, 
former Liberal Politicians (Massola J 2021) 

The lack of rights for workers and their unions under Fair Work is almost certainly the 
reason there is so much wage theft in recent times.  The Commonwealth Bank is a 
very disturbing recent example (Marin-Guzman D. 2021).  It is also a large part of the 
reason why wage increases have been so low in recent years, holding back 
Australia’s economic growth. 

Alphabet Soup 
TAFE in Tasmania has had more than its share of restructures.  Perhaps it is an 
easy target because it takes a long time before anyone other than teachers and 
students will notice the impact.  Governments can appear to be reforming while they 
might be actually making things worse.   

Back in 1989, TAFE was part of the Department of Education but then in: 

• 1989 it was part of DEIRT (Department of Education, Industrial Relations 
and Training) 

• 1992 it was part of DIRVET (Department of Industrial Relations, Vocational 
Education and Training) 

• 1995 it was part of DVET (Department of Vocational Education and 
Training) 

• 1997 Review of TAFE and Adult Education established TAFE as 5 
institutes with TAFE Tasmania Pty Ltd as a service company jointly owned 
by the business institutes 

• 1998 The 5 Institutes were merged into TAFE Tasmania and Drysdale 
Institute 

• 2009 The Tasmanian Polytechnic and the Tasmanian Skills Institute 
replaced TAFE as part of Tasmania Tomorrow initiative 

• 2013 TasTAFE was established as a Statutory Authority. 

One would hope that these restructures were all incremental steps to a better 
structure.  Unfortunately, that doesn’t seem likely. 
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Competition 
A curious omission for PESRAC is any discussion of why the private training sector 
is so limited in Tasmania.  If TasTAFE is failing to deliver, as PESRAC implies, it 
would be expected that the private sector would seize the opportunity.  That doesn’t 
seem to be happening in Tasmania and PESRAC sees TasTAFE as continuing to 
play a “central role in the VET sector”.  This seems at odds with the intention to 
establish TasTAFE as a business because the main justification for moving 
Government functions into business like structures is to create a level playing field 
with private providers.   That argument has not been used by either PESRAC or the 
Government, presumably because the private training sector is too weak to complete 
with TAFE. 

If TasTAFE is expected to operate as a business it might not always operate in the 
public’s interest.  As PESRAC complains “the focus of Government businesses is 
primarily on their own financial performance, less on whole of state outcomes”.  A 
real possibility that does not seem to have been considered is that if TasTAFE is 
able to operate freely in the training market, it may use its market dominance to out 
compete its private sector rivals and we may result with less competition rather than 
more.  That would be a very unfortunate outcome. 

Funding 
 PESRAC proposed that TasTAFE to become self-sufficient and full cost recovery.  
The Government accepted all the PESRAC recommendations and yet the Fact 
Sheet states “TasTAFE will receive 80% of the Tasmanian Government’s skills 
funding”, which clearly contradicts the PESRAC intention.  PESRAC does not 
explain how TasTAFE could generate extra funds.  Presumably TasTAFE would be 
able to charge industry to run more short courses with its new cheaper and more 
flexible workforce.  But it is unlikely that industry will want to spend more than it does 
already.  Students don’t have the capacity to pay more so it is difficult to see how 
TasTAFE could ever get to full cost recovery. 

Legal Differences 
Looking at the differences between The Training and Workforce Development Act 
2013 Part V (which will be repealed) and the proposed TasTAFE (Skills and Training 
Business) Bill 2021, it is hard to see what’s changed apart from the move to Fair 
Work.  The powers of the Board, the Minister and the CEO are almost identical.  
TasTAFE is still a statutory Authority as it can make By-Laws and the CEO can issue 
infringements.  These are unusual features for a business. 

Most of the changes between are minor and it is difficult to foresee what the impacts 
will be.  The Acts are very differently worded although they appear to mostly 
describe similar powers and functions. 
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It is more significant that TasTAFE will not be covered by The State Service Act or 
Employment Directions.  It will almost certainly be much harder to find out what is 
going on in TasTAFE once it is outside the State Service Act.  For example, the 
legislation requires it to provide an annual report but doesn’t require the annual 
report to mention anything about its staff, although the Minister could request it.  
Currently the information about TasTAFE staff is provided in the SSMO Annual 
Report but that will no longer include TasTAFE if the Act is implemented. 

  

Lost in Translation 
The promise in the fact sheet “No existing staff member will be worse off” is going to 
be very difficult to achieve.  The very fact that they will be moving to Fair Work 
coverage makes them a lot worse off as described above.  However, beyond that, it 
will be a major challenge to incorporate the rights and conditions that exist in the 
awards the TAFE staff are on as well as those from the State Service Act and 
Employment Directions.  While state servants have been moved to Fair Work before, 
the complexities of TAFE staffing agreements are much greater than almost any 
other.  

As well as individual rights, workers rights to union involvement and representation 
will need to be assured.   Another challenge will be to ensure that new staff will get 
the same pay and conditions and the translated ones.  The Fact Sheet provides no 
assurance that they will be but it would be unfair if they were paid less or had poorer 
conditions.  It would also lead to the gradual degradation of pay and conditions for 
existing staff as well so staff will need to fight as hard as necessary to ensure new 
staff do get treated fairly. 

The translation process is going to be long and expensive and may also be painful.  
If the fact sheet assurance is honoured as far as possible and pay and conditions are 
preserved in the Fair Work system, the transition will fail to achieve the objective of 
the PESRAC recommendation which was very clearly to degrade the conditions of 
TAFE staff.  Why it wants to degrade them when it complains how difficult it is to 
recruit good staff is hard to understand.  While PESRAC claims that the “transition 
costs (likely to be in the tens of millions of dollars) should be considered a high 
value-for-money investment”, it is hard to see how it ever could be. 

PESRAC versus the State Service Review 
The State Service Review was initiated in late 2019, before COVID-19 had 
developed.  Its scope was to review the state service and it reported back in July 
2021.  A major focus of the Review was to improve integration of government 
services and functions.  It recommended a single employment agency which would 
improve flexibility and mobility for staff across Government agencies.  It 
recommended shared services, systems and data.   
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TasTAFE will now be excluded from nearly all these initiatives.   Staffing related 
initiatives only apply to the State Service Act staff as they are the only ones in the 
scope of the State Service review.  This is an unfortunate consequence as many of 
the recommendations would benefit TasTAFE and its staff.  Sharing services, 
systems and data may still be possible but will need complex cross-charging 
arrangements 

A good example of where TasTAFE is likely to lose out badly from exclusion from the 
State Service is in dealing with Code of Conduct matters.  The section on “Breaches 
of child safe code of conduct” seems to be based on Employment Direction 5 but 
omits a lot of important detail including: 

“the employee suspected of committing a breach of the Code is to be given 
the opportunity to be interviewed and, if he or she wishes, to provide 
documentary evidence to the Investigator.” (section 7.6 of Employment 
Direction 5) 

The TasTAFE bill does not provide the accused person with a right to be heard. 

However, the State Service Review proposes a major review of Employment 
Direction 5 to “Create a 3-tiered approach to the investigation and management of 
breaches of the Code of Conduct” (Watt I Page 24). 

Not only will TasTAFE have to set up its own processes for dealing with codes of 
conduct, it will miss out on the reforms that the State Service makes. 

Ground Up 
The Fact Sheet claims that the model for TasTAFE has been “designed from the 
ground up”.  It is not clear what that means or who did the designing but it did not 
involve the staff or the unions or the community.  No opportunity was given to 
provide input to the new model before the draft legislation was introduced on 30 
September 2021.  Providing only 2 and half weeks for consultation is completely 
unsatisfactory.   

There has been no serious consultation with staff and many are unaware of how 
significant the change to Fair Work will be for them.  Their future is at stake and they 
deserved to have a say in it. 

Unions have been required to put in submissions without seeking the views of their 
members which is an unfair imposition on them.  But worst of all is the lack of any 
descriptive information to accompany the change.  The fact sheet is poorly written, 
incorrect, misleading and unhelpful.  The Transition document is a vague list of 
aspirations.  Its only mention of Fair Work is in a quote from PESRAC.  Nothing else 
has been provided. 
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What is the Justification? 
The transition will be costly and the only reasons put forward for it are a few 
unattributed comments in the PESRAC report which imply that TasTAFE is not 
meeting business needs.  The PESRAC conclusion contradicts the results of the 
surveys reported in the TasTAFE annual report which show strong and increasing 
satisfaction by both industry and students.  The surveys have had a much broader 
reach than PESRAC and are almost certainly more representative. 

Like all major restructures in the public sector, the cost will be large and it will take a 
long time for any net benefit to be realised.  Few restructures yield a net benefit 
before 2 years.  We can’t wait for 2 years for TAFE to get back to where it is now and 
this restructure will big.  There will be redundancies and redeployments.  Some 
areas will lose their best staff and this most likely to occur in the areas of greatest 
demand.  Training new teachers takes time, if you can find them.  The unfortunate 
catch 22 is that if we don’t have enough trained staff in the Tasmanian workforce it is 
harder to find new teachers. 

 

Recommendations 
• Leave TasTAFE staff under the State Service Act.  Staff would be worse off 

under the Fair Work Act.  It would be a costly move that would isolate 
TasTAFE staff from State Service Review reforms. 

• Give TasTAFE the additional $98.6 million the Government is offering but 
allow TasTAFE to use it without changing its structure.  TasTAFE would then 
be able to the funds to maximize the benefit for its teachers, its students, 
industry and the community.   

 
 

References: 

Marin-Guzman D. 2021 (11 Oct) Financial Review CBA ‘knowingly’ underpaid staff 
$16m in mass use of individual agreements: https://www.afr.com/work-and-
careers/workplace/cba-knowingly-underpaid-staff-16m-in-mass-use-of-
individual-agreements-20211011-p58yyk 

 James Massola J Sydney Morning Herald 2021 (2 May)  ‘Year of the mate’: At least 
13 former Liberal MPs, staffers given plum jobs 
https://www.smh.com.au/politics/federal/year-of-the-mate-at-least-13-former-
liberal-mps-staffers-given-plum-jobs-20210429-p57nk8.html 



 

Submission on the TAFE Tasmania Draft Bill 2021 – Dr Ken Hart Page 11 of 11 

Review Committee of TAFE and Adult Education (1997) Review Committee of TAFE 
and Adult Education  http://hdl.voced.edu.au/10707/120141. 

Watt I. 2021  (July 2021)Independent Review Of The Tasmanian State Service Final 
Report 
https://www.dpac.tas.gov.au/__data/assets/pdf_file/0004/587515/TSSR_Final
_Report.pdf 


